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Preface

At the time of this volume’s publication, further rounds of economic sanc-
tions have been imposed against Russia in response to the situation in Ukraine.
Economic sanctions against Iran have been heralded as a success for supposedly
bringing the Iranian government to the nuclear roundtable. And the general appeal
of economic sanctions has grown as major developed States are under domes-
tic pressure to avoid military involvement in foreign disputes, while they remain
under an expectation to prevent the spread of global conflicts.

While the resort to economic sanctions in addressing foreign policy disputes
has increased over years, and particularly since the end of the Cold War, it is
now universally accepted that the imposition of economic sanctions, be they uni-
or multilateral, have broad-ranging and often unintended effects on the targeted
State’s civilian population. Equally, it is also without question that States do, and
should, have the right to impose economic sanctions in circumstances where the
targeted State is a threat to the sanctioning State’s security or to international
peace and security. The increased use of sanctions in lieu of military measures
has, and can, ensure that more peaceful efforts are taken to resolve international
disputes before resorting to military means. But due to the dichotomy of reali-
ties between the need to impose economic sanctions and their harmful effects, it
becomes all the more necessary that more discussions and efforts are had to ensure
that economic sanctions programs are restrained by a legal order that ensures they
are humane in their implementation and effects.

The aim of this volume is to canvas the varying arguments and opinions per-
taining to economic sanctions and their relationship to human rights and humani-
tarian law, economic development, international judicial institutions, and the
accountability of States and regional and international organizations. This volume
is, in part, a production of a symposium held at The Hague Center for Law and
Arbitration at the Asser Institute in The Hague in July 2013 on the topic of unilat-
eral sanctions and international law featuring distinguished speakers, panelists,
and government representatives—including from States that have used or been the
target of economic sanctions—from over 40 countries. While the viewpoints
expressed about the effectiveness and legality of economic sanctions at that
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conference were diverse, the underlying common belief was nonetheless that inter-
national law should continue to serve as a baseline by which all coercive actions,
including the imposition of economic sanctions, should be regulated. It is to that
aim that the editors of this compilation seek to address and for which the authors
of this compilation have graciously contributed.'

The editors would like to thank the authors as well as the members of the
Advisory Board—the Honorable Abdul G. Koroma, Djamchid Momtaz, Vera
Gowlland-Debbas, Kamil E. Idris, Paul de Waart, Rahmat Mohamad, Daniel
H. Joyner, Antonios Tzanakopoulos, Pierre-Emmanuel Dupont, Edward E.
Russo, Kazem Gharibabadi, Mehdi Dehnavi-Khalaji, and most especially Nema
Milaninia, without whom this volume would never have come to fruition. These
individuals have provided invaluable perspective and guidance from the planning
of the initial symposium through publication.

" The points of view that the authors have expressed here are their own and are not necessarily
those of any associated institutions or of the editors themselves.



Contents

PartI Economic Sanctions and Their Political Context

1 The Impact of Unilateral EU Economic Sanctions on the
UN Collective Security Framework: The Cases of Iran and Syria . . . . 3
Alexander Orakhelashvili

2 The Construction of the Sanctions Regime Against Iran: Political
Dimensions of Unilateralism .................................. 23
Hisae Nakanishi

3 Increasing the Cost of Rape: Using Targeted Sanctions to Deter
Sexual Violence in Armed Conflict ............................. 43
Najwa M. Nabti

Part II The Governance of Economic Sanctions
under International Law

4 Unilateral Sanctions in International Law: A Quest for Legality .... 71
Rahmat Mohamad

5 International Legal Limits on the Ability of States to Lawfully
Impose International Economic/Financial Sanctions .............. 83
Daniel H. Joyner

6 Jus ad bellum economicum and jus in bello economico: The Limits
of Economic Sanctions Under the Paradigm of International
Humanitarian Law . . ... ... ... ... .. ... ... ... ... ... 95
Nema Milaninia

vii


http://dx.doi.org/10.1007/978-94-6265-051-0_1
http://dx.doi.org/10.1007/978-94-6265-051-0_1
http://dx.doi.org/10.1007/978-94-6265-051-0_2
http://dx.doi.org/10.1007/978-94-6265-051-0_2
http://dx.doi.org/10.1007/978-94-6265-051-0_3
http://dx.doi.org/10.1007/978-94-6265-051-0_3
http://dx.doi.org/10.1007/978-94-6265-051-0_4
http://dx.doi.org/10.1007/978-94-6265-051-0_5
http://dx.doi.org/10.1007/978-94-6265-051-0_5
http://dx.doi.org/10.1007/978-94-6265-051-0_6
http://dx.doi.org/10.1007/978-94-6265-051-0_6
http://dx.doi.org/10.1007/978-94-6265-051-0_6

viii Contents

7 Economic Sanctions Infringing Human Rights: Is There a Limit? ... 125
Paul de Waart

8 Sanctions Imposed Unilaterally by the European Union:
Implications for the European Union’s International Responsibility . . . 145
Antonios Tzanakopoulos

Part III Accountability and Review of Economic Sanctions
by Judicial Mechanisms

9 Unilateralism and Power of Revision ........................... 165
Ali Z. Marossi

10 Economic Sanctions Leading to Human Rights Violations:
Constructing Legal Argument . . .. ............................. 179
Katariina Simonen

11 The Arbitration of Disputes Related to Foreign
Investments Affected by Unilateral Sanctions . ................... 197
Pierre-Emmanuel Dupont

12 The Need for International Judicial Review
of UN Economic Sanctions . . .. .......... .. ... .. ... . ......... 219
S. Ghasem Zamani and Jamshid Mazaheri

13 Final Comment: Legal Review of New EU Sanctions
Against Russia in Light of Recent Jurisprudence
of the European Courts ............... .. ... ... ..., 237
Katariina Simonen


http://dx.doi.org/10.1007/978-94-6265-051-0_7
http://dx.doi.org/10.1007/978-94-6265-051-0_8
http://dx.doi.org/10.1007/978-94-6265-051-0_8
http://dx.doi.org/10.1007/978-94-6265-051-0_9
http://dx.doi.org/10.1007/978-94-6265-051-0_10
http://dx.doi.org/10.1007/978-94-6265-051-0_10
http://dx.doi.org/10.1007/978-94-6265-051-0_11
http://dx.doi.org/10.1007/978-94-6265-051-0_11
http://dx.doi.org/10.1007/978-94-6265-051-0_12
http://dx.doi.org/10.1007/978-94-6265-051-0_12
http://dx.doi.org/10.1007/978-94-6265-051-0_13
http://dx.doi.org/10.1007/978-94-6265-051-0_13
http://dx.doi.org/10.1007/978-94-6265-051-0_13

Acronyms

BIT
CESCR
CFI

CRC
ECHR
ECJ
ECOSOC
ECOWAS
ECtHR
EEC

EU

FCN
GATT
TAEA
ICC

ICCPR
ICESCR
ICJ
ICRC
ICSID
ICTY
ILA

ILC

10
IUSCT
NAFTA
NPT
OAS
OECD
OHCHR

Bilateral Investment Treaty

Committee on Economic, Social and Cultural Rights
Court of First Instance

Convention on the Rights of the Child

European Convention on Human Rights

European Court of Justice

United Nations Economic and Social Council

Economic Community of West African States

European Court of Human Rights

European Economic Community

European Union

Friendship, Commerce and Navigation (type of treaty)
General Agreement on Tariffs and Trade

International Atomic Energy Association

International Criminal Court or International Chamber of Commerce
(depending on context)

International Covenant on Civil and Political Rights
International Covenant on Economic, Social and Cultural Rights
International Court of Justice

International Committee of the Red Cross

International Centre for Settlement of Investment Disputes
International Criminal Tribunal for the former Yugoslavia
International Law Association

International Law Commission

International Organization

Iran—United States Claims Tribunal

North American Free Trade Agreement

Non-Proliferation Treaty

Organization of American States

Organisation for Economic Co-operation and Development
Office of the High Commissioner for Human Rights

ix



PCA
SCC
SCSL
TEU
UDHR
UN
UNGA
UNHCR

UNSC
WMD
WTO

Permanent Court of Arbitration
Stockholm Chamber of Commerce
Special Court for Sierra Leone

Treaty of the European Union
Universal Declaration of Human Rights
United Nations

United Nations General Assembly
United Nations High Commissioner for Refugees
(UN Refugee Agency)

United Nations Security Council
Weapons of Mass Destruction

World Trade Organization

Acronyms



Contributors and Advisers

Marisa R. Bassett (J.D., American University; M.P.P., Harvard University, Kennedy
School; B.S.E.S., Georgetown University) is Associate Legal Officer (Appeals
Counsel) in the Office of the Prosecutor for the International Criminal Tribunal for
the former Yugoslavia and former Associate at White & Case LLP.

Paul de Waart (Doctor of Law, University of Amsterdam; Lawyers Degree,
University of Amsterdam) is Emeritus Professor of International Law at VU Uni-
versity Amsterdam. Formerly, he worked in the Ministry of Foreign Affairs of the
Netherlands, Development Cooperation Department and a journalist. He has lec-
tured at universities in the former German Democratic Republic, Poland, China,
Ethiopia, India, and South Africa and participated in the ad hoc UN Group of Ex-
perts on the Right to Development. He publishes on sustainable development and
international economic order and human rights.

Mehdi Dehnavi-Khalaji (Ph.D. candidate, Shahid Beheshti University; L.L.M.,
Allameh Tabatabai University, B.S., Tehran University) is Senior Legal Adviser in
international trade law at the Center for International Legal Affairs under the Office
of the President of the Islamic Republic of Iran.

Pierre-Emmanuel Dupont (L.L.M., University of Nantes; Postgraduate Degree in
international dispute resolution, Paris XII University) is Head of Public International
Law and Dispute Settlement at the London Centre of International Law Practice and a
member of the Board of Experts of The Hague Center for Law and Arbitration.

Kazem Gharibabdi (Ph.D. candidate, Allameh Tabatabai University; M.A., College
of International Relations-Tehran) is Deputy Secretary General of Iran’s High Council
for Human Rights in international affairs. He is former Ambassador of the Islamic
Republic of Iran to The Netherlands and Permanent Representative to international
organizations. He is the author of eight books.

Vera Gowlland-Debbas (Ph.D., Graduate Institute of International Studies; M.A.,
Graduate Institute of International Studies; B.A., American University of Beirut) is
Emeritus Professor of Public International Law at the Graduate Institute of Inter-
national and Development Studies in Geneva and Visiting Professor at University

xi



xii Contributors and Advisers

College London. She has been a Visiting Fellow at All Souls College, Oxford and
Visiting Professor at Ritsumeikan University, Kyoto; Institut des Hautes Etudes
Internationales, Université Panthéon-Assas, Paris II; and the University of California
at Berkeley.

Kamil E. Idris (Ph.D., Graduate Institute of International Studies; M.A.I.A., Ohio
University; L.L.B., Khartoum University; B.A., Cairo University) is President of
the International Court of Arbitration and Mediation and Professor of Law. He was
formerly Director General of the World Intellectual Property Organization, Secre-
tary General of the Union for the Protection of New Varieties of Plants, Member
of the International Law Commission, and Ambassador and President of the World
Arbitration and Mediation Court.

Daniel H. Joyner (Ph.D., University of Warwick, School of Law; J.D., Duke
University; M.A., University of Georgia) is Professor of Law at the University of
Alabama School of Law and frequent commentator on public international law,
international trade and investment, and the law of war.

Abdul G. Koroma (L.L.M., Kiev State University; M.A., King’s College, University
of London; L.L.D., University of Sierra Leone) is a former Judge of the International
Court of Justice, serving two terms from 1994 to 2012. Previously, he had a career
in the Government Service of Sierra Leone, including with the Ministry of Foreign
Affairs. He has served in many United National roles, including General Assembly
delegate and member of the Sixth Committee; held numerous ambassadorships; and
contributed to the elaboration of various contemporary legal instruments as a past
member of the International Law Commission.

Ali Z. Marossi (Ph.D., University of Amsterdam; L.L.M., Vrije Universiteit Brussel;
L.L.B., Shahid Beheshti University) is Co-Registrar of the Iran—United States Claims
Tribunal and an advisory board member of The Hague Center for Law and Arbitration.

Jamshid Mazaheri (L.L.M., Allameh Tabatabai University; B.S., Isfahan University)
is Legal Researcher at Allameh Tabatabai University.

Nema Milaninia (M.St., University of Oxford; J.D., University of California,
Hastings, B.A., University of California, San Diego) is Legal Officer (Appeals
Counsel) in the Office of the Prosecutor for the International Criminal Tribunal for
the former Yugoslavia and former Litigation Associate at Wilson Sonsini Goodrich
& Rosati PC.

Rahmat Mohamad (Ph.D., Aberystywth University; L.L.M., Bristol University;
Diploma and Advanced Diploma in Law, MARA University of Technology) is
Secretary-General of the Asian—African Legal Consultative Organization, Professor
of International Law at MARA University of Technology (Malaysia) and member
of the Curiatorium of the Asia Academy of Comparative Law (Beijing).

Djamchid Momtaz (Ph.D., Panthéon-Assas University, Paris II; Diploma, Institut
d’Etudes Politiques de Paris; L.L.B., University of Paris-Sorbonne, Paris I) is a Pro-
fessor Emeritus of international law at Tehran University, former legal adviser of the



Contributors and Advisers xiii

Ministry of Foreign Affairs for the Islamic Republic of Iran, and former chairman
of the International Law Commission. He is a member of the Curatorium of The
Hague Academy of International Law and the Permanent Court of Arbitration.

Najwa M. Nabti (J.D., University of Virginia, B.A., University of Virginia)
is Director of Undergraduate Law and Master of Legal Studies Programs at the
University of Arizona. She previously was Legal Officer (Appeals Counsel) in
the Office of the Prosecutor for the International Criminal Tribunal for the former
Yugoslavia, specializing in gender-based violence as a war crime and crime against
humanity.

Hisae Nakanishi (Ph.D., University of California, Los Angeles) is Professor of
the Graduate School of Global Studies, Doshisha University, and Specialist in
international relations of the Middle East and in Iran’s security policy.

Alexander Orakhelashvili (Ph.D., Cambridge University; L.L.M., Leiden University;
L.L.B., Thilisi State University) is Lecturer at the University of Birmingham, School
of Law and formerly a Shaw Foundation Junior Research Fellow in Law at Jesus
College at Oxford University.

Edward E. Russo (J.D., University of Arizona; B.A., New York University) is a
private practitioner in the United States. He was formerly Co-Registrar at the Iran—
United States Claims Tribunal, Trial Attorney in the Office of the Prosecutor for the
International Criminal Tribunal for the former Yugoslavia, federal prosecutor with
the U.S. Department of Justice’s Criminal Tax Division, and Associate at Bryan
Cave, L.L.P.

Aramesh Shabazi (Ph.D., Allameh Tabatabai University; L.L.M., Mofid University;
B.S., Isfahan University) is Assistant Professor in International Law at Allameh
Tabatabai University.

Katariina Simonen (L.L.D., University of Turku) is Senior Advisor for Research
at the Finnish Ministry of Defence, Associate Fellow at the Eric Castrén Institute for
International Law and Human Rights at the University of Helsinki, and Member of
the Pugwash Executive Council.

Antonios Tzanakopoulos (D.Phil., University of Oxford; L.L.M., New York
University; L.L.B., University of Athens) is Associate Professor of Public
International Law at the University of Oxford and fellow in law at St. Anne’s
College. He advises States, international organizations, and private entities on
matters of public international law.

S. Ghasem Zamani (Ph.D., Islamic Azad University; L.L.M. Shahid Beheshti
University; B.S., Tehran University) is Associate Professor of International Law at
Allameh Tabatabai University and attorney at law at the Iranian Bar Center.



Foreword

Adapted from keynote address at Hague Centre for Law and Arbitration and Doshisha
University Graduate School of Global Studies (Japan) symposium of the same name held
at the T.M.C. Asser Institute, The Hague, The Netherlands, 11 July 2013.

The themes of this volume, unilateral sanctions and international law, are very
important issues of contemporary international relations. These are very much
live issues: they are not abstract, and they are certainly not esoteric. When sanc-
tions are imposed, they are intended to have an impact; their purpose is coercive
and sometimes punitive. Therefore, the issue of unilateral sanctions is not abstract,
although as a concept it may be considered so.

It is my presumption that most readers of this volume believe that relations
between States must be regulated and must be based on international law. Respect
for international law or the principles of international law is the sine qua non for
international relations.

Unilateral sanctions, on the other hand, involve, as implied, a measure of uni-
lateralism as well as a measure of coercion. Accordingly, tension exists between
the concepts of unilateral sanctions and international law. Are these two concepts
reconcilable? Can the tension that exists between them be resolved?

Unilateral sanctions are coercive measures taken or imposed by one State to
punish another State and can take various forms, such as reprisals, retorsion, pri-
vate justice, self-help, use of force, and third-party justice. I am not suggesting that
all these categories are one and the same, but there is, in my view, a common ele-
ment among them. The common element present in all these different categories is
that of coercion or demand for compliance and the act of unilateralism.

Unilateral sanctions, at first sight, might seem to challenge the principle of state
sovereignty and that of the rule of law. Accordingly, unilateral sanctions could be con-
sidered as a challenge to the existing international legal order which is anchored in the
UN Charter, according to which sanctions are to be imposed by the UNSC, following
a determination that there is a threat to or a breach of international peace and security.

As opposed to the multilateral process of UNSC action, unilateral sanctions
involve only one State making the determination that there has been a violation of
international law or a breach of an international obligation.

XV
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The current international legal order provides for the sovereign equality of all
States, the prohibition of threat or use of force by one State against another, and
the peaceful settlement of disputes.

The purpose or justification for the imposition or prescription of unilateral
sanctions varies. For some, unilateral sanctions are intended to implement rights
and obligations: in other words, coercive measures are taken for rights to be
observed and obligations undertaken respected. For others, sanctions are intended
to rectify a deviant behavior or conduct. Unilateral sanctions have also been pur-
portedly imposed as a reaction to an illegal act. However, the imposition of sanc-
tions in response to an illegal act, by definition, presupposes a prior determination
that the act in question was, indeed, illegal. Accordingly, for sanctions to be legal
they must be in accordance with certain criteria under international law. It is there-
fore open to question whether the State imposing the sanction should be the one
making the determination that there has been a breach of an international obliga-
tion or a violation of international law.

The reasons, purposes, or justifications of unilateral sanctions vary. It is in that
context that we can see a potential danger that a State acting unilaterally, singly,
may make an incorrect determination that there has been a violation by the target
State of international law or an international obligation when no such violation or
breach, objectively determined, had in fact taken place. There is also the danger of
unilateral sanctions being imposed for reasons other than those publicly offered. In
other words, a reason is offered that is meant to bring the target State in conform-
ity with international law and its international obligations when, in fact, there is a
different agenda.

Another factor that must be considered with respect to unilateral sanctions is
the fact that the imposition of such sanctions may reflect realpolitik.

But even if unilateral sanctions can be considered legal, do such sanctions
respect the sovereign equality of States? Do they protect the human rights of the
civilians of the target States? Do such sanctions observe the right to socioeco-
nomic development? Are all States capable of imposing unilateral sanctions for the
alleged violation of international law? In this regard, if you consider Article 51 of
the UN Charter, which allows for each State to act in self-defense when attacked
or when force is used against it, it is obvious that not every State when attacked is
capable of exercising the right of self-defense. So there is disequilibrium in inter-
national relations and even in what international law permits. It is, therefore, not
for nothing that over the years the international community after much effort has
vested the imposition of sanctions in the UNSC. After several decades, even centu-
ries, the move has been away from unilateralism to some kind of centrality: deci-
sions and action involving sanctions have to be taken in accordance with the UN
Charter.

Hence, the concern that unilateral sanctions, even if justified, may not be in
conformity with the various principles of international law, such as the ones that
have already been mentioned, and namely, the sovereign equality of states, the
prohibition of the threat or use of force, and the peaceful settlement of interna-
tional disputes. Moreover, unilateral sanctions run the risk of violating other
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principles of international law, the law of human rights, and international humani-
tarian law. Thus, imposing unilateral sanctions, while not illegal per se, runs
the risk of violating principles of international law that are considered to be jus
cogens. Unilateral sanctions are subjective: they are imposed by the State that has
felt itself violated and that acts unilaterally to rectify what it considers to have
been a breach.

For sanctions to be considered permissible, they should only be imposed for the
violation of legal obligations and not as a tool of foreign policy. In other words,
sanctions, when prescribed or imposed, must be in accordance with the principles
of international law and the UN Charter.

Sanctions, including unilateral sanctions, cannot be imposed or prescribed in a
manner that violates international law, including human rights law and jus cogens
norms. If these conditions are not observed, unilateral sanctions themselves will
be in violation of international law. They will be a negation, as it were, of interna-
tional law.

It is most important to consider these two contemporary issues of great impor-
tance to the international community—unilateral sanctions and international law.
This volume assembles the work of some of the best minds that, over the years,
have written and considered these issues objectively and made considerable
contributions in this area. The conclusions they reach enlighten us and will make
an impact on our thinking on these important and timely topics.

Abdul G. Koroma

Former Judge

International Court of Justice
The Hague, The Netherlands
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